Marquette Law Review
Volume 65
Issue 4 Summer 1982

Article 7

Overcoming the Identification Burden in DES
Litigation: The Market Share Liability Theory
Randy S. Parlee

Follow this and additional works at: http://scholarship.law.marquette.edu/mulr
Part of the Law Commons
Repository Citation
Randy S. Parlee, Overcoming the Identification Burden in DES Litigation: The Market Share Liability Theory, 65 Marq. L. Rev. 609 (1982).
Available at: http://scholarship.law.marquette.edu/mulr/vol65/iss4/7

This Article is brought to you for free and open access by the Journals at Marquette Law Scholarly Commons. It has been accepted for inclusion in
Marquette Law Review by an authorized administrator of Marquette Law Scholarly Commons. For more information, please contact
megan.obrien@marquette.edu.

COMMENTS

OVERCOMING THE IDENTIFICATION
BURDEN IN DES LITIGATION: THE MARKET
SHARE LIABILITY THEORY
I.

INTRODUCTION

The English case of Winterbottom v. Wright1 is generally
viewed as marking the beginning of product liability law.2
When Winterbottom was decided in 1842, the industrial sector of society was in its infancy and the courts, in order to
encourage industrial development, sought to restrict the tort
liability of industrial concerns. 3 In the 140 years since
Winterbottom, as the industrial sector has become more powerful, the courts have expanded the liability of manufacturers
and generally made it easier for a plaintiff to recover for a
product-related injury. 4 This expansion has occurred in response to drastic changes in the market place since pre-industrial times. The direct relationship between manufacturer and
consumer has disappeared as more sophisticated methods of
manufacture and distribution lengthen the chain of commerce. 5 Also, products have become more complex, reducing
the ability of the consumer to evaluate his purchases intelligently.6 These changes have forced a shift in the judiciary's

1. 10 M. & W. 109, 152 Eng. Rep. 402 (1842).
2. W. PROSSER, HANDBOOK OF THE LAW OF TORTS § 96, at 641 (4th ed. 1971).
3. See Huset v. J.I. Case Threshing Mach. Co., 120 F. 865, 867-68 (8th Cir. 1903).
See also Kessler, ProductsLiability, 76 YALE L.J. 887, 924 (1967). The Winterbottom
court restricted industrial liability by imposing a privity requirement in product liability actions.
4. INTERAGENCY TASK FORCE ON PRODUCT LIABILITY, FINAL REPORT, reprinted in 5

L. FRUMER & M. FRIEDMAN, PRODUCTS LLBIuiTY 585 app., 675 app. (1978). In 1916,
the privity requirement established by Winterbottom was abolished by Justice Cardozo in MacPherson v. Buick Motor Co., 217 N.Y. 382, 111 N.E. 1050 (1916). In 1962,
strict liability was imposed upon manufacturers for injuries caused by a defect in
their products. Greenman v. Yuba Power Prods., 59 Cal. 2d 57, 377 P.2d 897, 27 Cal.
Rptr. 697 (1962).
5. L. FELDMAN, CONSUMER PROTECTION: PROBLEMS AND PROSPECTS 3 (1976). The
development of a nationwide network of railroads facilitated this change. See R.
MILLER, AMERICAN ECONOMIC LIFE: YESTERDAY AND TODAY 129-32 (1974).
6. REPORT OF THE NATIONAL GOALS RESEARCH STAFF, TOWARD BALANCED GROWTH:

MARQUETTE LAW REVIEW

[Vol. 65:609

view of which parties should be afforded greater protection as
a matter of public policy.
Despite the historical trend toward liberalization of the requirements for recovery in product liability actions, plaintiffs
must still establish three elements: (1) that the product that
injured them was defective; (2) that the defect caused the
plaintiff's injury; and (3) that the defect was attributable to
the party to be held responsible.7 The last element - called
the identification requirement - requires the plaintiff to
specify the particular manufacturer of the product that injured him. Unless the plaintiff can do so, an essential element
of his case will be lacking and recovery will be precluded."
Traditionally, the rule has been strictly applied even where
two or more manufacturers produce an identical product: unless the plaintiff can exclude all but the specific manufacturer
of the particular product that injured him, recovery will not
lie, even if all manufacturers were clearly negligent.9
Recently the courts have been faced with a series of cases
wherein the wisdom of the identification requirement, when
applied to a certain factual context, has been seriously questioned. Most of these cases have been brought by the daughters of women who ingested the drug diethylstilbestrol (DES),
prescribed to prevent miscarriage. These daughters allege that
their in utero exposure to DES has caused them to develop a
variety of serious genital tract disorders. 10 The plaintiffs in
these cases have faced numerous roadblocks to recovery, the
most serious being their inability to identify the specific manufacturer of the DES their mothers ingested.1" In earlier DES
cases where the identification requirement was strictly apQuANrrY WITH QuArry 142 (1970).
7. W. PROSSER, supra note 2, § 103 at 671-72.
8. See Wetzel v. Eaton Corp., 62 F.R.D. 22, 30 (D. Minn. 1973); Thompson-Hayward Chem. Co. v. Childress, 277 Ala. 285, 289, 169 So. 2d 305, 309 (1964) (plaintiff

must show that defendant produced the exact unit of the product alleged defective).
Actually, the identification requirement is rarely an issue in product liability cases
since logos, markings and labels will readily identify the manufacturer in the typical

case. Note, Industry-Wide Liability, 13

SUFFOLK

U.L. REV. 980, 997 n.86 (1979).

9. See Gray v. United States, 445 F. Supp. 337, 338 (S.D. Tex. 1978); McCreery v.

Eli Lilly & Co., 87 Cal. App. 3d 77, 150 Cal. Rptr. 730 (1978).
10. For a more detailed discussion of these disorders and their etiology as related
to DES, see infra Section II and accompanying notes.
11. For a more detailed discussion of the problems plaintiffs have faced in obtaining recovery in DES cases, see infra Section II and accompanying notes.
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plied, plaintiffs were barred from recovery.' 2 More recently,
however, two courts have shown a willingness to apply a market share theory of liability under which plaintiffs can circum-

vent the identification requirement in DES cases, thus increasing their chances of recovery."3
This comment will assess the unique nature of the DES
cases, and analyze and critique the various theories that have
been proposed in an effort to assist plaintiffs in overcoming
the identification requirement. Particular emphasis will be
placed on the market share liability theory and how it can

best be adapted to achieve an equitable result in DES
litigation.
II.

DES: THE PLAINTIFFS' DILEMMA
Diethylstilbestrol (DES) is a synthetic estrogen.' 4 In 1947,
the Food and Drug Administration (FDA) authorized the
marketing of DES for use as a miscarriage preventative, but
only on an experimental basis, with the requirement that the
drug contain a warning label regarding its experimental status.' 5 Between 1947 and 1971, hundreds of pharmaceutical
companies marketed DES, 16 and it was prescribed for millions
12. See cases cited supra note 9. The inability of DES plaintiffs to satisfy the
identification requirement can also be perceived as an inability to prove direct causation. The plaintiffs cannot identify the specific manufacturer that caused their
injuries.
13. See Sindell v. Abbott Laboratories, 85 Cal. App. 3d 1, 149 Cal. Rptr. 138
(1978), opinion vacated and trial court judgment rev'd, 26 Cal. 3d 588, 607 P.2d 924,
163 Cal. Rptr. 132, cert. denied, 449 U.S. 912 (1980); Ferrigno v. Eli Lilly & Co., 175
N.J. Super. 551, 420 A.2d 1305 (1980).
14. Estrogen is a female sex hormone, useful in treating women suffering from
disorders believed to stem from low natural estrogen levels in the body. DES, a synthetic estrogen, was first developed in England in 1938 and was preferred over natural estrogen because it was less expensive and could be administered orally. Defendant's Joint Brief in Suppport of Their Joint Motion for Partial Summary Judgment
at 2-3, Abel v. Eli Lilly & Co., No. 74-030-070 NP (Mich. Cir. Ct. May 16, 1977), cited
in Comment, DES and a Proposed Theory of EnterpriseLiability, 46 FORDHAM L.
REV. 963, 963 n.1 (1978).
15. Sindell v. Abbott Laboratories, 26 Cal. 3d 588, 593, 607 P.2d 924, 925, 163 Cal.
Rptr. 132, 133, cert. denied, 449 U.S. 912 (1980).
16. The precise number of DES manufacturers remains uncertain. For various estimates, see Gray v. United States, 445 F. Supp. 337, 338 (S.D. Tex. 1978) (at least
100); McCreery v. Eli Lilly & Co., 87 Cal. App. 3d 77, 81, 150 Cal. Rptr. 730, 733
(1978) (over 142); Comment, supra note 14, at 964 n.3 (between 94 and 300). At least
110 companies advertised DES in trade publications in 1953. See, e.g., AMEMcAN
DRUGGIST BLUEBOOK 198-201 (1953).
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of pregnant women.1 In 1971, statistically significant relationships between the use of DES and the subsequent development of genital tract cancer in the users' daughters were reported in the medical literature.1 8 In that same year, the FDA
banned the marketing and promotion of the drug for use as a
miscarriage preventative i s on the basis of its apparent danger
20
and ineffectiveness.
Estimates of the number of "DES daughters" - women
whose mothers took DES during pregnancy - range from five
hundred thousand to three million.2 1 In lawsuits against DES
manufacturers, plaintiffs have alleged that DES causes a variety of gynecological disturbances including structural deformi-

17. Boston Sunday Globe, Oct. 12, 1980, at 5, col. 1 (approximately four million
pregnant women took DES). In 1952, the medical literature reported that "[t]he public has been so frequently told of the virtue of this drug.., that it now requires a
courageous physician to refuse this medication ....
[T]he understandable desire to
do something positive toward rescuing a teetering pregnancy, has resulted in the
widespread use of diethylstilbestrol in threatened abortion." Robinson & Shettles,
The Use of Diethylstilbestrolin Threatened Abortion, 63 Am. J. OBSTET. & GYNEC.
1330, 1330 (1952).
18. See, e.g., Herbst, Ulfelder & Poskanzer, Adenocarcinoma of the Vagina: Association of Maternal Stilbestrol Therapy with Tumor Appearance in Young Women,
284 NEW ENG. J. MED. 878 (1971). Of course, a mere statistical correlation does not
necessarily satisfy the requirement of legal cause-in-fact. As yet, however, the causal
link between DES and cancer has not been seriously questioned, at least by the
courts. Subsequent scientific studies have confirmed the DES-cancer link. See, e.g.,
Nordqvist, Fidler, Woodruff & Lewis, Clear Cell Adenocarcinoma of the Cervix and
Vagina, 37 CANCER 858 (1976).
19. Sindell v. Abbott Laboratories, 26 Cal. 3d 588, 593, 607 P.2d 924, 925, 163 Cal.
Rptr. 132, 133, cert. denied, 449 U.S. 912 (1980). The drug still can be marketed for
other purposes. It is used to treat senile vaginitis and menopausal disturbances in
women, and cancer of the prostate in men. A. OSoL & R. PRAT, THE UNrrED STATES
DISPENSATORY 420-21 (27th ed. 1973). DES is also an ingredient of the "morning after" pill used as a contraceptive. M. DIXON, DRUG PRODUCT LiAiLrry § 11.27(2)
(1977).
20. Early claims that DES was an effective miscarriage preventative were not substantiated by later, controlled studies. See, e.g., Dieckmann, Davis, Rynkiewicz &
Pottinger, Does the Administration of Diethylstilbestrol During Pregnancy Have
Therapeutic Value?, 66 AM. J. OBSTET. & GYNEc. 1062 (1953). Nevertheless, DES was
marketed as a miscarriage preventative until 1971.
21. For various estimates, see, e.g., Ulfelder, The Stilbestrol-Adenosis-Carcinoma
Syndrome, 38 CANCER 426, 429 (1976) (the author estimates 500,000 DES daughters
but states that the estimate is conservative); Wall St. J., Dec. 23, 1975, at 1, col. 1
(500,000 to 2,000,000 DES daughters); N.Y. Times, May 17, 1977, at 18, col. 3
(3,000,000 DES daughters).
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ties,'2 adenosis" and clear-cell adenocarcinoma, the form of
cancer linked to DES in earlier studies. 24 Estimates of the actual number of suits filed range up to one thousand, 5 and
many of the major drug companies 28 have been brought in as
22. It has been estimated that approximately 20% of DES daughters manifest, at
.minimum, structural abnormalities in the form of ridges in the vagina or a hood over
the cervix. Herbst, Scully & Robboy, Problems in the Examination of the DES-Exposed Female, 46 OBSTT. & GYNEc. 353 (1975). Some evidence indicates that the
male offspring of mothers who took DES may suffer from reproductive system abnormalities. See Gill, Schumacher & Bibbo, Structuraland FunctionalAbnormalities in
the Sex Organs of Male Offspring of Mothers Treated with Diethylstilbestrol(DES),
16 J. REPRODUCTIVE MED. 147 (1976).
23. Adenosis refers to vaginal and cervical growths, possibly precancerous, which
may spread to other areas of the body. Women with this condition must be monitored
by biopsy or colposcopic examination twice a year, "a painful and expensive procedure." Sindell v. Abbott Laboratories, 26 Cal. 3d at 593, 607 P.2d at 925, 163 Cal.
Rptr. at 133, cert. denied, 449 U.S. 912 (1980). In a study of 110 DES daughters, 35%
were found to have vaginal adenosis. Poskanzer & Herbst, Epidemiology of Vaginal
Adenosis and Adenocarcinoma Associated with Exposure to StilbestrolIn Utero, 39
CANCER 1892, 1893-95 (1977). The FDA requires manufacturers of the forms of DES
still sold to warn consumers as follows: "Vaginal adenosis has been reported in 30%
to 90% of postpubertal girls ... whose mothers received diethylstilbestrol or a
closely related congener during pregnancy .... The significance of this finding with
respect to potential for development of vaginal adenocarcinoma is unknown. Periodic
examination of such patients is recommended." 40 Fed. Reg. 32,773 (1975).
24. See supra note 18 and accompanying text. The incidence of adenocarcinoma
is rare, appearing in less than one out of 1,000 females exposed in utero to DES.
Ulfelder, Stilbestrol, Adenosis and Adenocarcinoma, 117 AM. J. OBSTEr. & GYNsc.
794, 795 (1973). It is, however, a deadly disease. Of 68 women (most over 60 years of
age) treated for this cancer between 1927 and 1963, less than 50% survived for five
years following radical surgical therapy. Herbst, Green, Jr. & Ulfelder, Primary Carcinoma of the Vagina, 106 Am. J. OBsTrT. & GYNEc. 210, 216-17 (1970). However,
with earlier detection and treatment, younger women would no doubt enjoy higher
survival rates. Id. at 217.
After the DES-cancer link was discovered, a nationwide registry for adenocarcinoma of the genital tract was established. Of the 250 cases reported by 1975, twothirds had a confirmed exposure to DES, and 80% had a confirmed exposure to vaginal adenocarcinoma. Ulfelder, supra note 21, at 428. Prior to the DES-adenocarcinoma linked cases, only three instances of the disease had been reported. Id. These
results further support a causal relationship between DES and cancer. See supra note
18 and accompanying text.
25. See Podgers, DES Ruling Shakes Products Liability Field, 66 A.B.A. J. 827
(1980). Some of these cases are class actions involving in excess of 1,000 plaintiffs.
Note, supra note 8, at 999 n.94.
26. Suits against pharmacists have not been successful because pharmacists did
not materially alter the drug and had no reason to know of its danger. See Bichler v.
Wilings, 58 A.D.2d 331, 397 N.Y.S.2d 57 (1977). Since prescribing DES was not inconsistent with standard medical practice, claims against doctors have also failed.
Note, Market Share Liability:An Answer To The DES CausationProblem, 94 HAnv.
L. REv. 668, 669 n.9 (1981). Finally, suits against the FDA have been unsuccessful
because the agency's approval of DES has been held a discretionary act, and the Federal Tort Claims Act, 28 U.S.C. § 2680(a) (1976), bars recovery against government
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defendants.
The plaintiffs in these cases have been able to present a
strong case that the drug manufacturers were negligent in the
marketing and testing of DES. Justice Mosk in Sindell v. Ab2 7 stated
bott Laboratories
that:

During the period defendants marketed DES, they knew or
should have known that it was a carcinogenic substance,
that there was a grave danger after varying periods of latency it would cause cancerous and precancerous growths in
the daughters of the mothers who took it, and that it was
ineffective to prevent miscarriage. Nevertheless, defendants
continued to advertise and market the drug as a miscarriage
preventative. They failed to test DES for efficacy and safety;
the tests performed by others, upon which they relied, indicated that it was not safe or effective. In violation of the
authorization of the Food and Drug Administration, defendants marketed DES on an unlimited basis rather than as
an experimental
drug, and they failed to warn of its poten28
tial danger.

Plaintiffs have faced a raft of difficulties in the DES suits,
however. These include problems in meeting the requirements
for class action certification, the possible inability to establish
a cause of action for fetal injury prior to viability, and the
running of the statute of limitations in jurisdictions where the
cause of action is deemed to accrue at the time of actual injury, rather than at the time the injury is discovered.29
Clearly, however, the plaintiffs' most serious problem has
been their inability to identify the specific manufacturer of
the DES that caused them harm. Several factors have given
rise to this problem. First, the sheer number of DES manufacofficials for such acts. See Gray v. United States, 445 F. Supp. 337 (S.D. Tex. 1978).
27. 26 Cal. 3d 588, 607 P.2d 924, 163 Cal. Rptr. 132, cert. denied, 449 U.S. 912
(1980).
28. Id. at 594, 607 P.2d at 925-26, 163 Cal. Rptr. at 133-34. Even when drug manufacturers are sued under strict liability theory, the courts have apparently applied a
negligence standard of tortious behavior, imposing liability only when the manufacturer knew or should have known that the drug was dangerous. Comment, supra note
14, at 967. The Restatement (Second) of Torts carves out an exception to the application of strict liability in cases involving the sale of new drugs, which are considered
unavoidably unsafe products. The sale of such drugs may be justified where their
benefits appear to outweigh their risks, and where a proper warning is attached. RESTATEMENT (SEcoND) OF TORTS § 402A comment k (1979).
29. See Comment, supra note 14, at 968-71.
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turers (between approximately one hundred and three hundred firms) 30 makes identification difficult. Second, the genital
tract cancer associated with DES (adenocarcinoma) has a ten
to twenty year latency period. 1 With the passage of time, prescription or purchase records which might identify the source
of the DES to which the plaintiff was exposed - whether
those records were possessed by the plaintiff's mother, the
mother's doctor, or the mother's pharmacist - are likely to
have disappeared. Third, even if prescription records were
still available, it could not be said with certainty that the drug
brand specified on the prescription blank was the actual
brand sold to the plaintiff's mother. DES is a fungible drug
produced by many firms, and it was once a common practice
of pharmacists to fill prescriptions for DES with whatever
brand they had on hand, whether or not that brand was the
32
one specified on the prescription blank.
For the above reasons, plaintiffs argue that strict adherence to the identification requirement in DES cases is unfair.
Plaintiffs have proposed three alternate theories of liability a "concert of action" theory, an "enterprise liability" theory,
and an "alternative liability" theory - under which they
might recover notwithstanding the difficulties posed by the
identification requirement. These three theories, and the
courts' responses to them, are discussed below.

III.

THE CONCERT OF ACTION THEORY

Section 876 of the Restatement (Second) of Torts recognizes three factual patterns in which a concerted action theory
might be applied to hold multiple defendants jointly and severally liable. 3 In the first, all defendants act tortiously toward
the plaintiff according to a common plan or design." Thus, for
example, if A, B, C and D went together to E's house with the
common intent to commit a robbery, and A broke down E's

30. See supra note 16.
31. Anderson, Watring, Edinger, Jr., Small, Netland & Safaii, Development of
DES-Associated Clear-Cell Carcinoma: The Importance of Regular Screening, 53
OBSTET. & GYEc. 293, 297 (1979).
32. Note, DES: JudicialInterest Balancing and Innovation, 22 B.C.L. Rv. 747,
749 (1981).
33. RESTATEMENT (SECOND) OF TORTS § 876 (1979).
34. Id. § 876(a).
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door, B tied E up, C beat him and D converted his property,
A, B, C and D would be jointly and severally liable for the
total damages caused by their own and each other's torts.3 5 In
the second fact pattern, one or more defendants give substantial assistance or encouragement to another defendant, knowing that the latter's behavior is tortious."8 Thus, for example,
where A urges B to throw a rock at C, and B does so, injuring
C, both A and B are jointly and severally liable for C's damages, even though A's behavior, separately considered, was not
tortious5 7 In the third fact pattern, two or more defendants
participate in a joint activity, and any one defendant is jointly
and severally liable for the results of the united effort if his
act, considered separately, is tortious, irrespective of his
knowledge that his act or the acts of the others is tortious. 8
For example, each of a number of trespassers who are jointly
excavating a ditch is liable for the entire harm caused thereby,
although none believes that he is trespassing.3 9 Prosser summarizes the concerted action doctrine as follows:
[T]hose who, in pursuance of a common plan or design to
commit a tortious act, actively take part in it, or further it
by cooperation or request, or who lend aid or encouragement
to the wrongdoer, or ratify and adopt his acts done for their
benefit, are equally liable with him. Express agreement is
not necessary, and all that is required is that there be a tacit
understanding .... 40
The gravamen of the plaintiffs' charge of concert in the
DES cases is that the defendants relied upon each other's inadequate tests and took advantage of each other's promotional and marketing techniques. For example, plaintiffs note
that in 1941, twelve drug companies submitted a joint clinical
file pursuant to their request for FDA approval of DES.41
35. RESTATEMENT (SECOND) OF TORTS § 876 comment a, illustration 1 (1979). Each
tortfeasor is potentially liable to the plaintiff for all damages: the defendants must
apportion E's award among themselves according to the contribution rules in the relevant jurisdiction.
36. RESTATEMENT (SECOND) OF TORTS § 876(b) (1979).

37.
38.
39.
40.
41.

Id. at comment d, illustration 4.
§ 876(c) (1979).
Id. at comment e.
W. PROSSER, supra note 2, § 46 at 292.
Comment, supra note 14, at 976.
RESTATEMENT (SECOND) OF TORTS
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These same companies agreed on common chemical standards
for the drug, and on uniform labeling and product literature.42
Parallel, imitative practices among DES manufacturers resulted in uniform cautions and dosage schedules and reliance
on the same scientific articles in promotional materials. 3
While early manufacturers had to test DES and obtain FDA
approval prior to production, later manufacturers, after the
FDA had deemed that DES was "generally recognized as...
safe,"' 44 could produce the drug without prior testing or FDA

approval.45 Hence, these later manufacturers arguably relied
on the earlier manufacturers' tests and claims of safety and
effectiveness.
For various reasons, however, the concerted action theory
is not well suited to application to the DES cases. One major
difficulty lies in the requirement that plaintiffs show an express agreement or tacit understanding among defendants to
commit a tortious act.'4 Plaintiffs have not been able to show
express agreements among DES defendants to inadequately
test DES or fail to warn of its dangers. Plaintiffs have attempted to show a "tacit understanding" to achieve these
ends, as implied from the defendants' collaborative activities.'7 However, as the court in Sindell v.
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48

The Sindell court went on to state that "[t]here is no allegation here that each defendant knew the other defendant's
conduct was tortious toward the plaintiff, and that they assisted and encouraged one another to inadequately test DES
and to provide inadequate warnings.... [T]here was no concert of action among defendants within the meaning of that
'4
doctrine.
Historically, the concerted action theory developed to discourage tortious group behavior by expanding the scope of liability for a tortiously caused injury: it was not created specifically to aid plaintiffs in overcoming the identification
requirement.5 0 The concerted action theory typically is applied in situations in which, unlike in the DES cases, a particular defendant is already identified as the factual cause of the
plaintiff's harm, and the plaintiff merely wishes to extend liability to those acting in league with that defendant.5 1 For example, the theory has been applied in illegal drag race cases to
hold all participants jointly and severally liable even though
only one participant actually struck the plaintiff. 2 n cases
such as these where the concert of action theory has been applied, identification of the defendants has rarely been an
issue.
For the above reasons, plaintiffs have rarely been successful'in suing on a concert of action theory in DES litigation.s
Outside the DES area, the concerted action theory has never
been successfully applied to avoid the identification requirement in product liability cases. 4

48. Sindell v. Abbott Laboratories, 26 Cal. 3d at 605, 607 P.2d at 933, 163 Cal.
Rptr. at 141.
49. Id. at 606, 607 P.2d at 933, 163 Cal. Rptr. at 141.
50. Comment, supra note 14, at 979.
51. Note, supra note 32, at 759.
52. See, e.g., Bierczynski v. Rogers, 239 A.2d 218 (Del. 1968).
53. See, e.g., Sindell v. Abbott Laboratories, 26 Cal. 3d at 605, 607 P.2d at 932,
163 Cal. Rptr. at 140; Ferrigno v. Eli Lilly & Co., 175 N.J. Super. 551, -, 420 A.2d
1305, 1315-16 (1980). Contra Bichler v. Eli Lilly & Co., No. 15600-74 (N.Y. Sup. Ct.
July 16, 1979) (plaintiff proved that defendant acted in concert with other drug companies in obtaining FDA approval to sell DES).
54. Note, supra note 32, at 760.
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IV.

THE ENTERPRISE LIABmITY THEORY

A second theory under which plaintiffs have attempted to
avoid the identification requirement in DES cases has been
termed "enterprise liability." Numerous different theories
have appeared under this general rubric. This comment
adopts the theory of enterprise liability first suggested in Hall
v. E.L DuPont de Nemours & Co.55 That case involved twelve
separate accidents in which thirteen children were injured by
dynamite blasting caps. Evidence identifying the manufacturer of the caps was destroyed in the explosions. The defendants were the six major domestic manufacturers of blasting
caps and their trade association, which comprised virtually
the entire blasting cap industry in the United States. Several
Canadian manufacturers, however, could have supplied the
caps. The plaintiffs alleged that the failure of the blasting cap
industry as a whole to place a warning on individual blasting
caps created an unreasonable risk of harm which resulted in
the plaintiffs' injuries.58
Despite the plaintiffs' inability to identify the specific
manufacturer of the blasting caps that caused their injuries,
the Hall court held that the defendants were not entitled to a
dismissal for plaintiffs' failure to state a claim.57 The court
noted that there was evidence that the individual defendants
had adhered to industry-wide safety standards and had in effect delegated duties of safety investigation and design, such
as labeling, to a trade association. 8 The court reasoned that
this evidence could support a conclusion that all the deffendants jointly controlled the risk, 59 and if such control were
shown, the issue of who caused the injury would become secondary to the fact that the enterprise or industry as a whole
engaged in joint, hazardous conduct.6 Under these circumstances, if plaintiffs could show by a preponderance of the evidence that the caps were manufactured by one of the joined
defendants, the burden of proof as to causation would shift to
the defendants, allowing a specific manufacturer to exculpate
55.
56.
57.
58.

345 F. Supp. 353 (E.D.N.Y. 1972).
Id. at 359.
Id. at 386.
Id. at 374-75.

59. Id. at 374.
60. Id. at 372.
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itself only if it could show that it did not manufacture the
caps that injured the plaintiffs."1
The theory of enterprise liability suggested in Hall is predicated largely upon the existence of industry-wide standards
or practices adhered to by a group of defendants. When the
standards can be shown to be deficient, identification of a specific defendant decreases in importance, since the standards
themselves can be conceptualized as the primary causative
agent.6 2 Each industry member contributes to the plantiff's
injury by adhering to, and therefore perpetuating, the standard, which results in the manufacture of the defective
product.6 3
The enterprise liability theory is distinguishable from the
concerted action theory in that, under the latter theory, defendants cannot exculpate themselves by showing that they
did not manufacture the injury-producing product. Indeed,
the very purpose of the concerted action theory is to extend
liability beyond manufacturers to those who render substantial encouragement or assistance to them."4 Also, under the
enterprise liability theory, proof of an express agreement or
"tacit understanding" is not required, as it is in the concert
cases: the joint, parallel activities of the industry members in
adhering to the safety standard substitutes for this requirement.15 Finally, unlike the concerted action theory, the enterprise liability theory was specifically formulated to aid plaintiffs in overcoming the difficulties posed by the identification
requirement. This purpose becomes clear from an examination of the procedural history of the Hall case. When the
plaintiffs in Hall amended their complaint to name a particular manufacturer alleged to have caused their injuries, the
court held that "the amended complaint . . . does not66pre'
serve the joint [enterprise] liability aspects of the case."
The existence of industry-wide standards for drug manufacturing would seem to render the DES cases ripe for the ap-

61. Id. at 380.
62. Comment, supra note 14, at 997.
63. Id.
64. See supra text accompanying notes 33-40.
65. Comment, supra note 14, at 996.
66. Hall v. E.I. DuPont De Nemours & Co., 345 F. Supp. 353, 382 (E.D.N.Y.
1972).
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plication of the enterprise liability theory. For several reasons,
however, this theory has generally not been successfully applied in the DES litigation to date. 7 First, the promulgation
of standards for drug manufacturing is largely uncontrolled by
the drug manufacturers themselves. The Federal Food and
Drug Administration regulates many phases in the testing,
manufacturing and marketing of drugs, including the contents
of warning labels.0 8 While adherence to FDA standards cannot
insulate a manufacturer from liability,6 9 to the extent that
compliance with these standards is compelled by the federal
government it would be unfair to impose liability on a drug
manufacturer simply for following the standards, when the
plaintiffs are unable to identify that manufacturer's product
as the cause of their injuries.
A second factor militating against enterprise liability in
DES litigation is the large number of defendants involved (between one hundred and three hundred).7 0 The Hall case involved only six manufacturers, representing the entire blasting cap industry. The court cautioned against applying the
enterprise liability theory in cases involving large numbers of
defendants, stating that "[w]hat would be fair and feasible
with regard to an industry of five or ten producers might be
manifestly unreasonable if applied to a decentralized industry
composed of thousands of small producers."7 1 As the number
of manufacturers increases, joint control and awareness of the
risks at issue, and joint capacity to reduce those risks, becomes more difficult to imply as a predicate to liability.
Finally, it should be emphasized that the enterprise liability theory, as explicated in Hall, does not allow a plaintiff to
avoid the identification requirement in toto. The plaintiff is
still required to show that at least one of the joined defen-

67. See, e.g., Sindell v. Abbott Laboratories, 26 Cal. 3d 588, 607 P.2d 924, 163 Cal.
Rptr. 132, cert. denied, 449 U.S. 912 (1980); Ferrigno v. Eli Lilly & Co., 175 N.J.
Super. 551, 420 A.2d 1305 (1980).
68. The FDA may regulate drug testing (21 C.F.RL § 436.206), warnings on labels
(21 C.F.R. § 369.20), packaging (21 C.F.R& § 429.10) and manufacturing standards (21
C.F.R. § 211.22).
69. Stevens v. Parke, Davis & Co., 9 Cal. 3d 51, 65, 507 P.2d 653, 661, 107 Cal.
Rptr. 45, 53 (1973).
70. See supra note 16.
71. Hall v. E.I. DuPont De Nemours & Co., 345 F. Supp. 353, 378 (E.D.N.Y.
1972).
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dants manufactured the injury-producing product, which
most plaintiffs in the DES cases simply cannot do."

V.

THE ALTERNATIVE LIABILITY THEORY

The most promising theory advanced by DES plaintiffs in
an effort to avoid the identification requirement has been
termed "alternative liability." This theory is based on the celebrated California case of Summers v. Tice.73 In Summers,
two hunters negligently and simultaneously shot in the plaintiff's direction, injuring his eye. Neither the plaintiff nor the
defendants could determine which hunter had injured the
plaintiff, and only one could have done so.74 The California
Supreme Court held that when two negligent tortfeasors independently harm a plaintiff, and the plaintiff, through no personal fault, cannot prove which tortfeasor caused the harm,
the burden of proof as to causation shifts to the defendants,
who will be held jointly and severally liable unless able to
75
prove that one defendant did not cause the plaintiff's injury.
This holding represented a policy determination that an innocent plaintiff should not go remediless simply because the
plaintiff is faultlessly unable to determine which of two negligent tortfeasors caused the injury.76 The holding was also
based on the presumption that under the circumstances in
Summers, the defendants are often in a "far better position"

72. One might logically overcome this difficulty by joining all possible manufacturers of the injury-producing product. This becomes impractical, however, when the
manufacturers number in the hundreds, as is likely in the DES litigation. Some of the
original manufacturers of DES are probably no longer in existence, having been liquidated or merged with other firms. Also, some potential DES defendants may not be
amenable to suit in the forum state.
73. 33 Cal. 2d 80, 199 P.2d 1 (1948).
74. Id. at 84, 86, 199 P.2d at 3-4.
75. Id. at 86-88, 199 P.2d at 4-5. The Summers court relied upon an earlier decision in Ybarra v. Spangard, 25 Cal. 2d 486, 154 P.2d 687 (1944). In Ybarra, the plaintiff awoke from an operation with a paralyzed shoulder. Since he was unconscious

during the operation, he was unable to ascertain the person or instrumentality that
caused his injury. The doctrine of res ipsa loquitor was applied to imply negligence.
In addition, the court shifted the burden of proof as to causation to the attending
medical staff, under a rationale closely analogous to that in Summers. In Anderson v.

Somberg, 67 N.J. 291, 338 A.2d 1, cert. denied, 423 U.S. 929 (1975), the Supreme
Court of New Jersey extended the Ybarra holding to a manufacturer and a distributor of a surgical instrument which broke off in the plaintiff's spinal cord, injuring
him.

76. Summers v. Tice, 33 Cal. 2d at 86-87, 199 P.2d at 4-5.
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to offer evidence on the causation issue.7 Section 433B(3) of
the Restatement (Second) of Torts has codified the Summers
rule. 8
As a means of avoiding the identification requirement in
DES litigation, the alternative liability theory, as explicated
in Summers, is ostensibly superior to the concert of action
and enterprise liability theories. 9 Unlike the concerted action
theory, alternative liability was specifically formulated to aid
the plaintiff in overcoming the identification requirement
where its imposition would be unfair. Also, to prove concerted
action, the plaintiff must show an express agreement or "tacit
understanding" among the defendants: no such requirement
exists under the alternative liability theory, which can impose
joint and several liability on defendants who act independently. In addition, unlike the enterprise liability theory, alternative liability requires no showing that the defendants adhered to an inadequate industry-wide safety standard for
which the industry itself bore primary responsibility.
The fafts in Summers are superficially similar to the facts
in the DES cases. As one commentator has noted:
Many of the elements of the Summers fact pattern are
present in the DES cases. Defendants' manufacturer of dangerous pills for the unwary public can be compared to the
hunters shooting in the direction of their companion. In
each situation, all defendants are tortfeasors owing a duty of
care to the injured plaintiff. In both the DES cases and
Summers, the tortious nature of each of the defendants'
conduct was identical and created the same type of risk.
Neither the plaintiff in Summers hit by a bullet nor the
DES daughter who developed cancer is at fault for being unable to identify the one who caused his injury.80

77. Id. at 86, 199 P.2d at 4.
78. RESTATEMENT (SECOND) OF TORTS § 433B(3) (1965) (illustration 9 represents
Summers).
79. See supra Sections III and IV.
80. Comment, supra note 14, at 987 (footnotes omitted). The quoted language

assumes that the plaintiffs in DES cases are not at fault for their inability to identify
the causal defendant. This seems obviously true, since the plaintiffs were in utero at
the time their mothers took DES. Arguably, the inability to identify was the defendants' fault since, if they had properly warned DES consumers pursuant to FDA regulations, plaintiffs' mothers might have been disposed to retain identifying prescription records. This presumption is speculative at best, however.
In Sindell v. Abbott Laboratories, 26 Cal. 3d 588, 600, 607 P.2d 924, 929, 163 Cal.
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Arguably, then, the Summers rule should operate in the DES
cases to shift the burden of identification to the defendant
manufacturers and to impose upon them joint and several liability if they fail to discharge that burden. As with the other
theories plaintiffs have presented, however, numerous factors
militate against the application of the alternative liability theory to DES litigation, particularly as that theory was developed in Summers.
In civil cases, a plaintiff must generally prove liability by a
"preponderance of the evidence," ' interpreted as a mathematical probability of greater than fifty percent.82 Where the
alternative liability theory is applied to a situation involving
only two defendants, as in Summers, the probability of causation for each defendant is still only fifty percent, which is less
than the civil standard. This is tolerated under the theory in
light of the policy determination that, under certain circumstances, the requirement that a plaintiff show at least a fiftyRptr. 132, 137, cert. denied, 449 U.S. 912 (1980), the defendants argued that the
plaintiffs, although not at fault, were nonetheless in a better position to identify the
causal DES manufacturers, presumably through their mothers' records or memory.
The Sindell defendants insisted that a predicate to shifting the identification burden
under Summers is that the defendants have greater access than the plaintiffs to information bearing upon the identification issue. Id. Indeed, one major rationale for
the Summers holding was that, in fact situations similar to Summers, defendants are
ordinarily in a better position than plaintiffs to offer evidence regarding identification. Summers, 33 Cal. 2d at 86, 199 P.2d at 4. The Sindell defendants asserted that
the reverse was true in the DES situation, and hence the Summers rule was inapplicable to them. Sindell, 26 Cal. 3d at 600, 607 P.2d at 929, 163 Cal. Rptr. at 137.
The Sindell court disagreed with the defendants' interpretation of Summers, stating that "[t]o be sure, Summers states that defendants are '[o]rdinarily... in a far
better position to offer evidence to determine which one caused the injury' than a
plaintiff... but the decision does not determine that this 'ordinary' situation was
present [in Summers]." Id. More importantly, the court noted that in both Summers
and Sindell neither the plaintiffs nor the defendants were in a better position to
identify the causal party, since the circumstances of the injuries themselves precluded
identification. Id. In the DES cases, several factors contribute to the identification
problem, particularly the long time gap between DES ingestion and the manifestation
of the injury. See supra text accompanying notes 30-32. None of these factors indicate that either the plaintiffs or the defendants would be in a better position to offer
evidence on the identification issue.
Although the Sindell court did not apply the Summers rule, it did conclude that
the defendants' lack of greater access to information that might identify the causal
manufacturer could not per se prevent the rule's application. Sindell, 26 Cal. 3d at
600, 607 P.2d at 929, 163 Cal. Rptr. at 138.
81. C. MCCORMICK, EVIDENc E § 339, at 793 (2d ed. 1972).
82. See 1 E. MORGAN, BAsIC PROBLEMS OF EVIDENCE 24 (1954).
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one percent likelihood that a particular defendant harmed
him will be relaxed when the plaintiff can establish a one hundred percent probability (i.e., a certainty) that at least one of
a group of tortfeasors harmed him."3
The fairness of this policy is contingent upon two factors.
First, the group of tortfeasors to whom the identification burden, and potential joint and several liability, is shifted must
be small enough so that the probability that any one
tortfeasor in fact injured the plaintiff does not become inequitably low. In Summers, only two tortfeasors were involved,
with a fifty percent possibility of causation. Consider an analogous situation, however, involving ten tortfeasors. There, the
probability that any one defendant injured the plaintiff diminishes to ten percent, considerably less than the civil standard."4 The precise point at which such probabilities diminish
to where the inference of causation, and the imposition of
joint and several liability, becomes inequitable is of course a
debatable issue. In the DES litigation, however, the most conservative estimates of the number of tortious DES manufacturers hover around one hundred, 85 which would establish a
mere one percent probability of causation for each individual
defendant. Clearly, this level of probability provides neither a
rational nor an equitable basis upon which to infer causation
or impose joint and several liability. In this circumstance, a
defendant who had only a one percent probability of being the
causal tortfeasor could potentially be held liable for the plaintiff's entire damage assessment - a patently unfair application of the alternative liability theory.8"
83. Comment, supra note 14, at 986.
84. The author does not mean to suggest that the broad issue of whether a defen-

dant committed a tort can be purely a matter of mathematical probabilities. For example, if a plaintiff was injured by a yellow taxi, and the defendant owned threefourths of all yellow taxis in the area, the use of probabilities to indicate liability in
this situation would differ from the use of probabilities in the Summers situation. In
the taxi case, the defendant may be totally innocent, while in Summers, it was presumed that both defendants were in fact tortfeasors, and probabilities were used

solely as an aid to resolving the narrower identification and apportionment of damages issues. The use of probabilities to assess liability in situations where the defendant may be totally innocent is a controversial topic. See J. MAGuIRE, J. WENsTmN,
J. CHADBOURN & J. MANSFIELD, CASES AND MATERIALS ON EvIDENcE 871 n.1 (6th ed.
1973).
85. See supra note 16.

86. See Sindell v. Abbott Laboratories, 26 Cal. 3d 588, 602-03, 607 P.2d 924, 931,
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The fairness of the policy underlying alternative liability is
also contingent upon complete joinder of all tortious defendants. Complete joinder, which would ensure that the negligence of at least one of the tortfeasors was causal, constitutes
the quid pro quo for relaxing the civil standard of proof of
causation as applied to each single defendant. It also guarantees that the actual causal party will not escape liability.
In the DES cases, however, complete joinder is a practical
impossibility;8 7 hence the application of alternative liability is
again contraindicated. Even if all DES manufacturers could
be joined, the presumption, implied by the alternate liability
theory, that all defendants would possess an equal probability
of being the causal party is dubious at best. Some manufacturers held a greater share of the DES market than others,
and thus were more likely to have supplied the drug to a particular plaintiff. 8 8 Under the alternative liability theory, however, market share would have no bearing upon the assessment of probabilities related to the identification issue.89
Neither would it bear upon the issue of damage assessment: in
those states that provide for equal contribution among negligent defendants,90 each DES manufacturer would be equally
liable for the plaintiff's damages despite its share of the relevant market.
Finally, it should be noted that in the Summers case, from
which the alternative liability theory was derived, the events
took place simultaneously in a single location with the defendants in each other's presence. This allowed them a reasonable opportunity to identify the causal party, which was doubtless a factor in the court's decision to shift the identification
burden. By contrast, the defendants' conduct in the DES
cases occurred over the entire United States over a period of
years. This fact, in conjunction with the lack of documentary

163 Cal. Rptr. 132, 139, cert. denied, 449 U.S. 912 (1980).
87. See supra note 72.
88. It has been estimated that Eli Lilly & Co. and five or six other manufacturers
accounted for 90% of the market for DES. B. SEAMAN, WOMEN AND THE CRIsIS IN SEX
HORMONES 33 (1977).
89. This is also a criticism of the concerted action and enterprise liability theories.
Mathematical probability, however, never played a role in their formulation. For a
discussion of how market share has figured into the assessment of liability against
DES manufacturers, see infra Section VI.
90. See MICH. STAT. ANN. §§ 27A.2925(1)-27A.2925(2) (Callaghan 1980).
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evidence of identification,"' virtually eliminates any way for
DES defendants to exculpate themselves by inculpating other
defendants.2 Given the basic wisdom of the policy underlying
alternative liability, the defendants' evidentiary problems
should not prevent the shift of the identification burden to
them, especially where innocent plaintiffs are faced with essentially the same problems. However, the Summers practice
of both shifting the evidentiary burden and imposing joint
and several liability raises the potential, in the DES cases, for
damage apportionments grossly disproportionate to the defendant's probability of causation. Primarily for this reason, the
alternative liability theory, as explicated in Summers, has not
been successfully applied in the DES litigation to date.9 3

VI. THE RESPONSE OF COURTS: INDUSTRY-WIDE MARKET
SHARE LIBILITY

If the plaintiffs in the DES cases were confined to the
above theories of liability, recovery would doubtless be precluded. Nonetheless, sound policy reasons exist for not denying recovery in DES litigation. Foremost among these is that
advanced in Summers: as between innocent plaintiffs and
negligent tortfeasors, the latter should bear the cost of injury.
This policy factor is particularly applicable when, as in the
DES cases, the plaintiffs are not at fault for their inability to
obtain recovery under traditional tort doctrines.
Various economic criteria also support shifting the tort
losses to the DES defendants. The DES manufacturers are
best able to absorb these losses by distributing them among
the public as a cost of doing business. The losses would be
appropriately allocated, via increased prices, to that segment
of the public that benefits most by the drug industry's activi-

91. See supra text accompanying notes 30-32.

92. A DES manufacturer could exculpate itself by proving that it could not have
supplied the DES which injured the plaintiff. See, e.g., Sindell v. Abbott Laboratories, 26 Cal. 3d at 601, 607 P.2d at 928, 163 Cal. Rptr. at 138 (defendant was dismissed from action upon showing that it did not manufacture DES until after plaintiff was born).
93. See, e.g., Sindell v. Abbott Laboratories, 26 Cal. 3d at 603, 607 P.2d at 931,
163 Cal. Rptr. at 139 (declined to apply alternative liability); Ferrigno v. Eli Lilly &
Co., 175 N.J. Super. 551, -, 420 A.2d 1305, 1316 (1980) (shifted burden of identification to defendants but did not impose joint and several liability).
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ties, that is, drug consumers.94 The drug industry is apparently in good financial health, 5 and individual manufacturers
are able to insure against drug-related losses.9 "
The drug manufacturers are also in the best position to
discover, warn against and prevent defects in their products.
Drug consumers are virtually helpless to protect themselves
from drug-related injuries and must rely almost wholly upon
the manufacturers' representations of safety. Shifting the
losses to the DES defendants would also provide incentive for
safer manufacturing practices.
The contradiction in the DES cases between the above
policy factors supporting recovery, and the inadequacy of
traditional tort doctrines in providing recovery, forces a "crisis" in the tort recovery system. The response of courts could
be either to stick to traditional doctrines and deny recovery or
to fashion new remedies that are more equitable given
changed social, technological and economic conditions. In taking the latter course, Justice Traynor, in Escola v. Coca-Cola
Bottling Co.,97 urged the adoption of strict liability over traditional standards of negligence in product liability actions. The
changed relationships between manufacturer and consumer
which gave rise to his opinion are even more evident in the
modern era. Referring specifically to the DES litigation, one
commentator has noted that:
Technological advances and current market conditions now
allow an entire industry to manufacture a complex fungible
product; modern scientific research can link contact with
this product to harmful effects after a significant lapse of
time. Since these advances now make identification of the
injury-producing product inaccessible to the consumer, the

94. For an excellent discussion of various economic criteria which can be applied
in determining which party should bear a tort loss, see Klemme, The EnterpriseLiability Theory of Torts, 47 U. COLO. L. REv. 153 (1976).
95. "Losses, or even low profits, are practically unheard of among large drug companies." SENATE SUBCOMMITTEE ON MONOPOLY, SELECT COMMITTEE ON SMALL BUSINEss, 92D CONG., 2D SEss., COMPETrlVE PROBLEMS IN THE DRUG INDUSTRY 33-34
(Comm. Print 1972).
96. Admittedly, however, product liability insurance premiums for drug related
loss coverage have risen to levels which small manufacturers might be unable to afford. See 2 GORDON AsSOciATS, INC., PRODUCT LABILrry: FINAL REPORT OF THE INDUSTRY STUDY A-132 (1977).
97. 24 Cal. 2d 453, 150 P.2d 436 (1944) (Traynor, J., concurring).
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manufacturer's obligation to the consumer can only be met
by some new form of liability."8
The California Supreme Court, in Sindell v. Abbott Labo9 fashioned
ratories,"
just such a "new form of liability,"
termed market-share liability, as a means of avoiding the
identification requirement in DES litigation. Under the market share liability theory, if a plaintiff who is unable to identify the manufacturer of the DES which injured her is able to
join as defendants manufacturers that together account for a
"substantial" market share of the DES her mother might have
taken, the burden of proof as to which manufacturer actually
supplied the injury-producing DES would be shifted to the
defendants. 10 0 A particular defendant could exculpate itself by
showing that it could not have produced the DES to which
the plaintiff was exposed. 101 Each defendant that failed to do
this would be held liable for a proportion of the plaintiff's
judgment corresponding to its percentage share of the
market.10 2
A. The Advantages of the Market Share Approach
Two practical advantages of the market share theory to
DES plaintiffs, in addition to the elimination of the identification burden, are evident. First, the plaintiff need prove
neither concerted action nor adherence to a defective industry-wide safety standard. Second, complete joinder, a necessity under the alternative liability theory, is not required
03
under the market share approach.'
Numerous theoretical advantages also accrue under the
98. Comment, supra note 14, at 1002.
99. 26 Cal. 3d 588, 607 P.2d 924, 163 Cal. Rptr. 132, cert. denied, 449 U.S. 912

(1980).
100. Id. at 612, 607 P.2d at 937, 163 Cal. Rptr. at 145.
101. Id.
102. Id.
103. The Restatement codification of the Summers alternative liability rule recognizes that situations might arise where it would be unfair to require complete joinder
as a prerequisite to shifting the identification burden. RESTATEMENT (SEcoND) OF
TORTS § 433B comment h (1965). Such a situation is clearly present in the DES cases,
where the large number of defendants renders complete joinder impossible. Although
the lack of complete joinder, sanctioned under the market share approach, might allow the offending manufacturer to escape liability altogether, this possibility is lessened by the requirement that the plaintiff join defendants that together represent a
substantial share of the market.
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market share theory. This approach provides a much more accurate measure of the probability that a particular defendant
caused the harm than the Summers alternative liability theory provides. Under the Summers theory, causation
probability is treated purely as a mathematical function of the
number of defendants joined; thus, where two defendants are
present, the causation probability is fifty percent; with four
defendants, twenty-five percent. The problem with this approach is that there is simply no rational connection between
the number of defendants joined and the probability that any
one defendant caused the plaintiff's injury. There is clearly a
rational connection, however, between market share and causation probability, at least in the context of the DES cases.
Obviously, the more prevalent a particular manufacturer's
DES was in the marketplace, the more likely that a particular
plaintiff ingested that manufacturer's drug.
The market share approach also provides a more rational
means of apportioning damages than the joint and several liability imposed by the other theories. Since each defendant is
liable only for that proportion of the plaintiff's damages corresponding to its percentage share of the DES market, each defendant's damage assessment is more closely related to the
probability that it caused the plaintiff's harm. Curiously,
under the market share approach, a particular defendant's aggregate liability in the total number of DES cases is arguably
the same as it would be if identification in all cases could be
made. As one commentator explains:
[I]f X Manufacturer sold one-fifth of all the DES prescribed
for pregnancy and identification could be made in all cases,
X would be the sole defendant in approximately one-fifth of
all cases and liable for all the damages in those cases. Under
[market share] liability, X would be joined in all cases in
which identification could not be made, but liable for only
one-fifth of the total damages in these cases. X would pay
the same amount either way. Although the correlation is not,
in practice, perfect, it is close enough so that defendants'
objections on the ground of fairness lose their value.104
Delimiting the defendant's liability via market share also
provides a quid pro quo for holding the defendant liable
104. Comment, supra note 14, at 994 (footnote omitted).
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where its probability of causation is less than the civil standard of proof, here defined as a mathematical probability of
greater than fifty percent. 10 5 Thus, for example, it becomes
tolerable to hold a defendant liable where its probability of
causation (that is, market share) is only ten percent - much
lower than the civil standard - since its damage assessment
will be correspondingly limited.
B. Problems with the Market Share Approach
Market share liability represents a novel and creative solution to the plaintiff's identification problems in DES litigation. The theory, however, is subject to numerous criticisms,
on both operational and public policy grounds.
Although under the market share approach joint and several liability is eliminated, the plaintiff is still able to recover
one hundred percent of the damages. Since the plaintiff need
join only defendants which together represent a substantial,
rather than a complete, share of the DES market, each defendant may be held liable for a portion of the plaintiff's damages that substantially exceeds the defendant's market share.
For example, assume that the plaintiff joined two defendants,
each with thirty-five percent of the DES market. Assume further that their combined market share, seventy percent, is
deemed "substantial" by the court, which results in the shift
of the identification burden to the defendants. Since the
plaintiff is entitled to full recovery, if the defendants cannot
satisfy the identification burden, each will be liable for fifty
percent of the plaintiff's damages, rather than the thirty-five
percent that represents their respective market share.
The discrepancy between the market share and damage
apportionment percentages will vary according to the actual
combined market shares present in individual cases: the discrepancy decreases as the aggregate share approaches one
hundred percent and disappears at that point. Of course, the
combined market shares present in individual cases will depend greatly upon how individual courts define a "substantial" share of the market since, presumably, a plaintiff will be
motivated to join defendants only up to the point where a
105. See 1 E. MORGAN, supra note 82.
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substantial market share is represented in her case."'8 The
Sindell court did not define the point at which combined market share percentages become "substantial," a question with
which trial courts will have to grapple in future DES
10 7
litigation.

Difficulties also arise under the market share theory in the
definition of the relevant DES market. Market share data
may simply be unavailable, particularly for the time periods
when plaintiffs' mothers first ingested DES. Also, DES was
10 8
used for various purposes other than to prevent miscarriage,
and it may be difficult to determine what percentage of DES
was sold for use by pregnant women. In addition, a troublesome question arises concerning the geographic scope of the
relevant DES market: should it be restricted to a particular
state, city or even pharmacy, where the plaintiff's mother purchased, or might have purchased, DES? While recognizing
these problems, the Sindell court did not indicate how they
might be resolved or which party would have the burden of
defining the relevant market.109
Ironically, the market share approach may operate to treat
plaintiffs who cannot identify the causal manufacturer more
favorably than those who can. In the ordinary tort case where
a single causal defendant is identified, the plaintiff's damages
will be recoverable solely from that defendant, who may or
may not be solvent. This would presumably be the case where
a particular DES defendant was identified as the causal party:
the plaintiff's damage recovery would be restricted to that defendant alone, and the plaintiff assumes the risk that the defendant can respond financially. Where the plaintiff cannot
identify the causal manufacturer, however, the market share
theory literally imposes industry-wide liability, substantially
106. A DES defendant could also implead other defendants, thus decreasing its
proportionate share of the damages.
107. One commentator has suggested that a combined market share of 75 to 80%
should be deemed substantial. Comment, supra note 14, at 996. The Sindell court
thought this standard was too high. Sindell v. Abbott Laboratories, 26 Cal. 3d 588,
612, 607 P.2d 924, 937, 163 Cal. Rptr. 132, 145, cert. denied, 449 U.S. 912 (1980).
108. See supra note 19.
109. "We are not unmindful of the practical problems involved in defining the
market and determining market share, but these are largely matters of proof which
properly cannot be determined at the pleading stage of these proceedings." Sindell v.
Abbott Laboratories, 26 Cal. 3d at 613, 607 P.2d at 937, 163 Cal. Rptr. at 145-46.
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reducing the risk that the plaintiff will be without a solvent
defendant. The theory therefore operates to "punish" those
plaintiffs who are able to satisfy traditional tort doctrines by
identifying the causal manufacturer. The theory also operates
to expose defendants to double liability, once to plaintiffs who
can identify them as the causal party, and once again to plaintiffs who cannot.
The dissent in the Sindell case felt that the market share
theory represented an unwarranted and unprecedented extension of liability. As Justice Richardson stated, under the market share theory,
[r]ecovery is permitted from a handful of defendants each of
whom individually may account for a comparatively small

share of the relevant market, so long as the aggregate business of those who have been sued is deemed "substantial."
In other words, a particular defendant may be held proportionately liable even though mathematically it is much
more likely than not that it played no role whatever in
causingplaintiff's injuries .... [T]he majority rejects over

100 years of tort law which required that before tort liability
was imposed a "matching" of defendant's conduct and
plaintiff's injury was absolutely essential. 110
The dissent additionally claimed that
"[m]arket share" liability... represents a new high water
mark in tort law. The ramifications seem almost limitless, a
fact which prompted one recent commentator, in criticizing
a substantially identical theory, to conclude that
"[e]limination of the burden of proof as to identification [of
the manufacturer whose drug injured plaintiff] would impose a liability which would exceed absolute liability."111
Courts have expressed concern that changes in the tort law
might overly enlarge a manufacturer's duties and extend liability too far.11 2 The Defense Research Institute has suggested
that product liability law can continue to function effectively
only if present theories of recovery are not extended fur110. Id. at 615-16, 607 P.2d at 939, 163 Cal. Rptr. at 147 (emphasis in original).
111. Id. at 614, 607 P.2d at 938, 163 Cal. Rptr. at 146 (citing Note, supra note 8,
at 998) (footnote omitted).
112. See H.R. Moch Co. v. Rensselaer Water Co., 247 N.Y. 160, 168, 159 N.E. 896,
899 (1928).
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ther.1n 3 The Institute notes that unmitigated extensions of liability for defective products may have an effect opposite to
that intended: instead of improving consumer protection and
making damage reparations more certain, recovery will be diminished because of lack of money.11 Extending the liability
of drug manufacturers may have the additional undesirable
effect of "chilling" research and development efforts channeled toward the development of new or experimental
drugs.115 The recent enactments of product liability statutes
restricting the scope of a manufacturer's liability 16 may be a
response to the fear that product liability has been, or will be,
extended too far.
VII.

CONCLUSION AND SUGGESTIONS FOR CHANGE

The criticisms leveled at the market share theory have
merit and deserve attention. They are insufficient, however, to
impeach the basic soundness of this approach, at least as applied to the DES line of cases.
Uncertainties in the determination of market share, and
discrepancies between market share and liability, are indeed
inevitable under this theory; however, lack of complete precision in the determination of liability is a problem that is ubiquitous in the law of torts and hardly restricted to the market
share theory. For example, juries cannot be expected to precisely correlate fault and liability in applying the doctrine of
comparative negligence117 or partial indemnity.11 8 As the court
113. Defense Research Institute Proposal, reprinted in 5 L. FRumiR & M. FRIEDMAN, PRODUCTS LIABILTY 1303-04 app. (1978).
114. Id.
115. One commentator has noted that
[t]he social and economic benefits from mobilizing the industry's resources in
the war against disease and in reducing the costs of medical care are potentially enormous. The development of new drugs in the last three decades has
already resulted in great social benefits. The potential gains from further advances remain large. To risk such gains is unwise. Our major objective should
be to encourage a continued high level of industry investment in pharmaceutical R & D [research and development].
D. SCHWARTZMAN, THE EXPECTED RETURN FROM PHARMACEUTICAL RESEARCH: SOURCES
OF NEW DRUGS AND THE PROFITABILITY OF R & D INVESTMENT 54 (1975).
116. See MINN. STAT. ANN. § 604.04 (West Supp. 1979).
117. See Li v. Yellow Cab Co., 13 Cal. 3d 804, 532 P.2d 126, 119 Cal. Rptr. 858
(1975).
118. See American Motorcycle Ass'n v. Superior Court, 20 Cal. 3d 578, 578 P.2d
899, 146 Cal. Rptr. 182 (1978).
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stated in Summers, where a perfect division of liability among
tortfeasors cannot be made, "the trier of fact may make it the
best it can." 119
Fears that the market share theory will generally lead to
counterproductive extensions of product liability ignore the
unique factual circumstances out of which *the theory arose
and to which it was narrowly adapted. In the DES cases, all
the defendants were shown to have been negligent; market
share data was used solely to apportion liability, not to prove
negligence. 120 Further, the plaintiffs' injuries were uniquely
traceable to a single product, rendering market share a reasonably good estimate of the harm done by individual manufacturers. More importantly, plaintiffs were injured by a product which masked its harmful effects for many years, making
identification of the causal tortfeasor impossible. Courts can
and should use great caution in extending the application of
market share liability to cases where these distinguishing factual circumstances are absent.
Minor modifications in the market share theory could go
far toward ameliorating the remaining inequities that exist in
its application. One possible modification would be to limit a
defendant's liability to its exact percentage share of the market, which would eliminate the discrepancies between market
share and damage apportionment percentages that result
under the "pure" form of the theory.1 2 1 The defendant's damage liability would thus be maximally correlated with its
probability of causation. Of course, plaintiffs would no longer
be guaranteed recovery of one hundred percent of their damages, since recovery would be restricted to that percentage of
plaintiff's damages that corresponded to the aggregate market
share of all defendants joined. Clearly, however, this would
motivate plaintiffs to join as many defendants as possible,
which would help assure that the plaintiff's damages would be
more equitably distributed among all tortious defendants.
Another possible modification in the market share theory
would be to broaden its applicability to plaintiffs who can
identify the causal DES manufacturer. Assuming that the
119. Summers v. Tice, 33 Cal. 2d 80, 88, 199 P.2d 1, 5 (1948).
120. See supra note 84.

121. For a more detailed discussion of this problem, see supra Section VI, B.

